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Welcome to the first edition of the Innovative Finance News. This bi-monthly publication will address various topics that
may be of interest to you and your business. Please feel free to contact any member of the Innovative Finance Group
at Gardiner Roberts LLP to discuss this publication and how we can help with your business needs.
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You need legal planning that is strategic and forward-looking.
At Gardiner Roberts LLP, our first priority is to understand you,
our client, so that we can anticipate and react to your evolving
business needs in the most effective and cost-efficient manner
possible. Our Innovative Finance Group is uniquely positioned to
provide you with timely, responsive and practical advice for both
conventional and cutting edge finance structures.

Our group members have extensive experience advising on
virtually every type of financing transaction from both sides of
the table. Areas of expertise include private equity, mezzanine
financing, securities exempt financing, public and private REITs
and resort financing, as well as conventional real estate and
business financing and public company structuring. We regularly
act for institutional, entrepreneurial, conventional and non-
conventional financiers, lenders, private equity funds and other
investment vehicles, both private and public, as well as companies
looking to raise additional financing for such entities.

As a specialty practice that is part of a full service law firm, our
Innovative Finance Group draws upon other specialized expertise
from colleagues in a variety of practice areas to provide you with
thoroughly researched and innovative solutions. (®
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The Scientific Research and Experimental Development
Initiative (“SR&ED”) is a refundable tax credit offered by the
federal government to encourage research and development
in Canada. Tax credits are provided to businesses after
expenditures for eligible work have first been verified by the
Canada Revenue Agency (‘CRA").

Despite the fact that the CRA processes 18,000 SR&ED
claims representing $4 billion of tax credits each year, many
eligible taxpayers do not take advantage of the SR&ED
tax credits, missing a significant opportunity to fund these
costs. SR&ED tax credits are effectively an important source
of financing, especially in today's challenging economic
environment. This pointis not lost on private equity funders, who
increasingly regard SR&ED tax credits as a vital component
of any technology start-up’s business plan. The availability of
refundable SR&ED credits can be a critical factor in obtaining
approval of a proposed financing.

WHO IS ELIGIBLE?

There are three categories of potential claimants: Canadian
controlled private corporations (‘CCPC"), which can qualify
for refundable or non-refundable tax credits; “other Canadian
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corporations”, which can qualify for non-refundable tax credits;
and proprietorships, partnerships and trusts, which can qualify
for refundable or nonrefundable tax credits. (Partnerships
do not actually claim SR&ED tax credits, but rather must
allocate them to their members on the basis of each member's
proportionate share in the partnership.)

WHAT KIND OF EXPENDITURES
CAN BE CLAIMED?

Eligible expenditures include salaries and wages of employees
performing SR&ED work, materials (consumed or transformed),
machinery, equipment rental and purchase, overhead and SR&ED
contracts and third party payments.

WHAT TYPE OF WORK IS ELIGIBLE?
Eligible work is divided into four categories:

1. “Experimental development” or work done to achieve
technological advancements to create or improve new
materials, devices, products or processes;

2. ‘Applied research” or research that advances scientific
knowledge with a specific practical application in view;

3.  ‘“Basic research” or work done to advance scientific
knowledge without a specific practical application in
view; and

4. “Support work” or work that directly supports and
is commensurate with the needs of experimental
development, applied research and basic research.

In order for the work to be considered SR&ED it must:

(a) attempt to achieve scientific or technical
advancement through resolution of scientific or
technological uncertainties; and

(b) use systematic investigation.

Another requirement is that the SR&ED must generally occur
in Canada. Canadian subsidiaries of foreign parent companies
carrying out qualifying SR&ED activities in Canada are also
eligible. Furthermore, the SR&ED deduction now includes

permissible salaries or wages incurred by a taxpayer in respect
of SR&ED carried on outside of Canada after February 25,
2008. Payments to an approved association, university, college,
or other research institute that are to be used for scientific
research and development related to the business and carried
on outside of Canada are also eligible.

It should be noted that not all work is covered under the
SR&ED program. A list of exceptions can be found in the CRA
T4052(E) publication.

HOW MUCH IS THE ELIGIBLE TAX CREDIT?

The tax credit rate will vary depending on the type of business
engaged in SR&ED. Generally, a qualifying CCPC can earn a
refundable tax credit of 35% on current and capital SR&ED
expenditures up to the expenditure limit of $3 million. Any
amount in excess of the expenditure limit is eligible for an
investment tax credit rate of 20%. After applying the credits
against taxes payable, a cash refund is available on the balance
depending on the type of expenditure. There is a full cash
refund on qualified current SR&ED expenditures and a 40%
cash refund on qualified capital SR&ED expenditures.

Other Canadian corporations can earn an investment tax credit
of 20% on both capital and current qualified expenditures.
These are non-refundable credits, but can be carried forward
20 years or back 3 years.

Proprietorships, partnerships and trusts can earn an investment
tax credit of 20% on both capital and current qualified
expenditures. After applying these credits against taxes
payable, these types of entities are entitled to obtain a cash
refund of 40% of the outstanding balance of the tax credits.

OTHER BENEFITS OF THE SR&ED
TAX CREDIT PROGRAM

The CRA offers extensive services to SR&ED claimants,
including public information and industry-specific seminars.
The public information seminars offered give a broad overview
or can be tailored to a specific industry. The CRA is also willing
to visit a claimant's office to present a seminar, which includes
an in-depth power-point presentation on both financial and
technical aspects of the SR&ED program.
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First-time claimants have the option of having a CRA
representative assist them through all steps involved in filing an
initial claim. The representative provides advice and information
and can also visit the claimant's office to explain the program
and its requirements in more detail.

Another service that the CRA offers is a preclaim project
review that provides an informal opinion (oral or written) on the
suitability of the claim before submitting it to the CRA. This
process can be helpful in the beginning stages of a SR&ED
project in order to set up the type of documentation system
needed to support a claim.

The SR&ED program also offers an account executive service,
which can connect a business with a designated contact person
from the SR&ED program after the first claim has been filed
and reviewed. This person remains the claimant's contact at the
CRA each year and can meet regularly in order to help prepare
claims. Although CRA officials cannot complete the claim, they
can assist in the preparation of the claim and monitor the status
of the claim after it has been filed.

The CRA is legally bound under s. 241 of the Income Tax Act
to uphold the strictest confidentiality regarding claims.

HOW TO TAKE ADVANTAGE OF
THE SR&ED TAX CREDIT

In order to obtain an SR&ED tax credit, claimants must submit
an application outlining the nature of their work and the relevant
expenditures. The prescribed forms must be submitted with a
T2 (for corporations) or T1 (for individuals) by the reporting
deadline. Completed forms must be sent to the taxpayer's
applicable Taxation Centre.

The forms require prescribed information about the claimant
company and descriptions of the projects for which expenses
are being claimed. Project descriptions are submitted as a
separate attachment to the application and must focus on the
scientific or technological aspects of the project.

The complete SR&ED claim must be submitted every year
before the reporting deadline even if the project continues.
If the prescribed forms are reviewed by the CRA before the
reporting deadline, the CRA will advise the claimant of any
deficiencies. Once the claim has been submitted it is subject

to both technical and financial review. Due to time constraints,
the CRA does not submit every claim through the technical
verification process each year and designates some claims
as “accepted as filed" This does not mean that the work was
eligible, but merely that there is no comment on eligibility. It also
does not guarantee that subsequent similar applications will be
accepted. Review times range from four months to a year once
the complete claim has been received, depending on the type
of claim submitted.

If there are questions about whether work is eligible or whether
financial expenditures were in fact for the purposes of SR&ED,
the claim will need verification. It is important to maintain
the relevant technical and financial supporting documents.
A review can also involve an on-site visit from CRA officials and
by a contractor who is independent from the CRA to ensure
fairness and objectivity. (G

WILLIAM P. LAMBERT IS CHAIR OF THE INNOVATIVE
FINANCE GROUP AT GARDINER ROBERTS LLP.

For further information regarding the SR&ED program,
please contact him at:

wlambert@gardiner-roberts.com or 416.865.6627

This article was originally published in Catalyst, a York Biotech
publication. Further information about York Biotech can be
found by accessing their website: www.yorkbiotech.ca.
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Gardiner Roberts LLP is a full-service law firm advising clients ranging from leading global
enterprises through to small and medium-sized companies, business start-ups and entrepreneurs.

We are counsel to many municipalities, government entities and to clients appearing before courts, agencies and
boards. We offer strong industry expertise to lenders and investors, real estate ventures, high tech businesses,
health care professionals and providers. We deliver the broad experience and comprehensive resources that our
clients require - and the commitment to exceptional client service we expect of ourselves.
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